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THE DELEGATION OF LEGISLATIVE POWER 
TO CITIES 

I . THE REFERENCE OF LAWS TO THE VOTERS 

/. Introduction 

HOME rule for cities is, by constitutional grant, an ac- 
complished fact in one-quarter of the states of the 
Union. This method of meeting the fairly reasonable 
demand of cities for broader powers of self-government by con- 
stitutional provision is somewhat heroic. Moreover, it has, 
both in law and in practice, produced highly complicated and 
often unsatisfactory results. As the result of many forces, the 
attitude of state legislatures toward cities has in recent years 
undergone a marked change for the better. If the legislature 
could itself make a grant of home- rule powers that would 
satisfy all reasonable demands, this insistent problem of our 
politics would be greatly simplified ; for the legislature would, 
of course, retain its power to alter the general grant in the inter- 
est of preventing abuses, of perfecting machinery, of unraveling 
unforeseen complications, and of readjusting from time to time 
relationships between the cities on the one hand and the state 
government on the other — relationships which in the light of 
overlapping activities and of changes in the method of solving 
governmental problems cannot and should not remain static. 
If the legislative inclination be conceded, is there any constitu- 
tional reason why such a grant may not be made by statute? 
The answer to this question calls for a statement of the practical 
problem and an examination of the legal principles involved. 

The practical problem arises out of the historical develop- 
ment of legislative practices in the matter of enacting municipal 
charters. In connection with these practices only two facts of 
present-day significance need to be noted. In the first place, 
since powers are commonly conferred not upon the city as 
such but upon designated corporate authorities, it is impossible 
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to consider the powers of a city as something easily separated 
from the organization of its government. In the second place, 
there is in the United States no standard whatever by which the 
appropriate content of a municipal charter may be meas- 
ured, just as there is no accepted standard for the content of a 
state constitution. Since the early days of our history there 
has been a somewhat natural expansion of our conception of 
the proper scope of our fundamental laws, whether constitutions 
of states or charters of cities.' In spite of the extremes into 
which we have drifted in the matter of lengthy constitutions 
and charters, and in spite of the impossibility of defining that 
which is fundamental and that which is not, it is well-nigh cer- 
tain that we shall never return to the brief and simple instru- 
ments of earlier days. 

If it be conceded, then, that the modern charter of every 
sizable city usually is, probably ought to be, and in any case 
will be, a document of considerable scope, in which powers are 
granted and limitations imposed with definite reference to the 
organic structure of the government established, it seems mani- 
fest that the proposal to confer upon cities large powers of 
home rule involves of necessity a delegation of some portion or 
the whole of the charter-making power. There can be no 
genuine grant of self-government while the legislature itself 
continues to elaborate the innumerable details of city charters. 

But can the legislature, without specific authorization by the 
constitution, delegate any portion or the whole of the charter- 
making power? Answer to this must be sought in an examina- 
ation of the constitutional rule that the legislative power that is 
vested in the legislature may not be delegated. 

The cases involving the delegation of legislative power to 
executive and judicial officers are concerned with the applica- 
tion of the principle of the separation of powers. As such 
they may very properly be excluded from consideration. It 
should be plainly stated at the outset, however, that even when 
attention is restricted to the numerous cases involving the dele- 

' This has doubtless been due quite as much to the very considerable expansion of 
governmental functions as to the popular distrust of governmental authorities usually 
put forward in explanation of this development. 
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gation of legislative power to the electors and to the corporate 
authorities of cities, the difficulties of classification and analysis, 
owing to the many ramifications of argument, are almost in- 
superable. But the practical importance of this subject and 
the unsatisfactory status of the law make it imperative that the 
" mazes of adjudication " should be trod, with the end in view 
less of setting forth the law as it is than of extracting the most 
substantial arguments from the cases and patching together a 
consistent and harmonious legal theory. For reasons that will 
appear later it seems appropriate, if not indispensable, that at- 
tention should first be directed to the cases involving the valid- 
ity of laws made subject to the approval of the voters. 

//. Tke Distinction Between the Reference of Laws 
to State-wide and to Local Electorates 

Following the lead of Judge Cooley,' later commentators 
upon the subject of the reference of statutes to the voters have 
declared that while the weight of authority does not sustain 
the competence of the legislature to submit a law of state- 
wide application to the electorate of the entire state, it does 
sustain the competence of the legislature to submit a law, 
whether of special character or of the so-called " local-option " 
variety, for the approval or rejection of one or more local elec- 
torates.^ Judge Cooley's thesis is based upon the well-known 
fact that by " immemorial practice " local legislative powers 
have been vested in the corporate authorities of municipalities, 
and that this has never been regarded as " trenching upon the 
maxim that legislative power must not be delegated." From 
this and from the fact that, although not compulsory upon the 
legislature, it is " eminently proper" that the voice of the local- 
ity should be heard on the question of their incorporation and 
various other matters affecting them. Judge Cooley concludes 
that local referenda may be and usually have been sustained. 
On the other hand, state-wide referenda cannot be sustained 

'Constitutional Limitations (7th ed.), pp. 163-174. 

'Oberholtzer, The Referendum, Initiative and Recall in America, chs. viii and 
xiii; Cleveland, Organized Democracy, ch. xxii. 
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upon the ground of custom and are not by the weight of author- 
ity upheld upon any other ground, although Judge Cooley 
recognizes the force of the arguments that have been ad- 
vanced to support such referenda in a few jurisdictions. 

So far as the differentiation here made is rested upon a mere 
question of " eminent propriety," its weakness seems obvious. 
It may be just as " proper " to hear the voice of the entire state 
on a law of general application as the voice of a locality on a 
law of special application. However that may be, it is sub- 
mitted that by no means all of the cases do in fact follow Judge 
Cooley's line of reasoning. In the first place, there appear to be 
only eight jurisdictions in which the courts have been called 
upon to consider the validity of laws made subject to a state- 
wide referendum.' In New York,' Iowa,3 New Hampshire* 
and Massachusetts s such laws have been held invalid. In Ver- 
mont,* Michigan ' (by an evenly divided court), Wisconsin,' and 
New Jersey 9 such laws have been sustained." It would seem, 

'A prohibitory liquor law of 1853 which was submitted to the voters of the terri- 
tory of Minnesota appears to have been held invalid j but there is no record of the 
case. See reference in Roos v. State ex rel. Swenson, 6 Minn. 428 (1861) at 
P- 434- 

'Barto V. Himrod, 8 N. Y. 483 (1853). 

' Santo I/. State, 2 la. 165 (1855); reaffirmed in State v. Beneke, 9 la. 203 (1859). 

'States V. Hayes, 61 N. H. 264 (1881). 

'Opinions of Justices, 160 Mass. 586 (1894). 

' State V. Parker, 26 Vt. 357 (1854). In this case reliance was placed also on the 
fact that the referendal vote could operate only to fix the time when the statute should 
take effect, the legislature having evidently adopted this device to avoid the constitu- 
tional issue. In State v. Scampini, 77 Vt. 92 (1904), which reaffirmed the Parker 
case, a similar statute was involved, and perhaps even greater emphasis was laid upon 
the fact that the statute would go into effect in either 1904 or 1906 no matter what 
the contingency of the popular vote might be. 

'People V. Collins, 3 Mich. 343 (1854). In this case the vote of the electors de- 
termined whether the statute should go into effect in 1853 or 1871. 

8 Smith V. City of Janesville, 26 Wis. 291 (1870). 

'Hudspeth V. Swayze, 89 Atl. 780 (1914). 

'" In Rhode Island the court was able to avoid a direct determination of the issue 
since the statute in question was actually in force, and the referendum, being on the 
repeal of the law and being against such repeal, left the statute unaffected. State v. 
Copeland, 3 R. I. 33 (1854). The submission to the voters of Maine of a state-wide 
prohibitory liquor law enacted in 1858 was never contested. 
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therefore, that the weight of authority is not overwhelmingly 
either in support of, or in opposition to, state-wide referenda. 

In the second place, while it is true that local referenda have 
been sustained in every one of the four states that have denied 
the validity of state-wide referenda, in only two of these — New 
Hampshire ' and Massachusetts ^ — has the distinction between 
the two been rested clearly upon the grounds advanced by 
Judge Cooley. In Iowa a so-called " local-option " law was 
declared void on precisely the same ground on which a state- 
wide referendal statute was defeated ; 3 and this decision has 
never been expressly overruled, although in a much later case 
a " local-option " statute of a somewhat different character was 
distinguished upon the uncertain ground that under the law in 
question the voters " only determine whether a certain thing 
shall be done under the law, and not whether the law shall take 
effect." ■* In this later case some reliance was placed upon the 
fact that the legislature may delegate legislative power to muni- 
cipal corporations ; but the best that can be said is that in Iowa 
the law upon this subject is in considerable uncertainty. In 
New York local referenda have been upheld in a large number 
of cases.5 But since the court has admitted that the ground 
upon which the distinction between state-wide and local refer- 
enda is based is " shadowy and difficult to find," although " it 

'State V. Noyes, 30 N. H. 279 (1S55), sustaining a local referendum, was ex- 
pressly affirmed and distinguished in State v. Hayes, supra, note 4, page 279. 

'Local referenda were sustained in Stone v. Charlestown, 114 Mass. 214 (1873), 
and Commonwealth v. Bennet, 108 Mass. 27 (1871). These cases were affirmed 
and distinguished in Opinions of the Justices, supra note 5, page 279. 

'State V. Geebrick 5 la. 491 (1857); reaffirmed in State v. Weir, 33 la. 134 
(1871). 

* State V. Forkner, 94 la. i (1895). See also Dalby v. Wolf, 14 la. 228 (1862) 
and Taylor v. McFadden, 84 la. 262 (1892). 

5 Bank of Rome v. Village of Rome, 18 N. Y. 38 (1858); Starin v. Town of 
Genoa, and Gould v. Town of Sterling, 23 N. Y. 439, 455 (1861); Grant v. Courter, 
24 Barb. 232 (1857); Clarke v. City of Rochester, 24 Barb. 446 (1857); Corning 
V. Greene, 23 Barb. 33 (1856); Bank of Chenango v. Brown, 26 N. Y. 467 (1863); 
Clarke v. Rochester, 28 N. Y. 605 (1864); Gloversville v. Howell, 70 N. Y. 287 
(1877); People ex rel. Unger v. Kennedy, 207 N. Y. 533 (1913). 
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must be pursued and applied to the best of our ability," ' it 
seems unnecessary to attempt to outline the reasoning of the 
court. It was certainly not the same as that advanced by Judge 
Cooley. 

Of the four jurisdictions in which state-wide referenda have 
been upheld, it may be said that the Wisconsin and New Jersey 
courts have sustained state-wide and local referenda upon prac- 
tically the same grounds, to wit, that a vote of the electors 
was an entirely proper future contingency upon which a law 
might be made to depend for its effectuation.^ In Vermont 
the argument of the court in support of the two kinds of refer- 
enda was much the same, although in the case involving a 
" local-option " law mention was made of the fact that the 
power of determining whether liquor licenses should be granted 
might have been vested in the corporate authorities of the 
several towns and therefore certainly could be vested in the 
local electors.3 In Michigan a local referendum was upheld in 
1906 without reference to the early case in which a state-wide 
referendum had been sustained by an evenly divided court, 
and Judge Cooley's argument in support of the validity of local 
referenda was quoted with approval.'" The truth of the matter 
seems to be that in the states in which both classes of referenda 
have been contested, the arguments of the courts have been so 
far from uniform that it is impossible to state categorically the 
ground upon which the distinction in question has been laid. 

In the third place, it is to be noted that in a considerable 
majority of jurisdictions contests have arisen only in respect to 

' Bank of Chenango v. Brown, supra. 

* Smith V. Janesville, supra, was upheld upon the authority of State ex rel. At- 
torney General v. O'Neill, 24 Wis. 149 (1869), which sustained a local referendum. 
In Hudspeth v. Swayze, supra, the New Jersey court declared that to sustain a state- 
wide referendum was " but another step," since referenda to the voters of towns and 
counties had already been upheld in such cases as Paterson v. The Society for Estab- 
lishing Useful Manufactures, 4 Zab. (24 N. J. L.) 385 {1854); Paul v. Gloucester 
County, so N. J. L. 585 (1888); In re Cleveland, 51 N. J. L. 319 (1889); and 
Attorney General ex rel. Booth v. McGuinness, 78 N. J. L. 346 (1910). 

' Bancroft v. Dumas, 21 Vt. 456 (1849). 

* Attorney General ex rel. Battishill v. Township Board of Springwells, 143 Mich- 
igan 523 (1906). 
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referendal statutes that have involved the submission to local 
electorates of special or " local-option " laws. In some instances 
the distinction referred to has been cited with approval.' In 
other cases some, if not sole, support has been drawn from the 
argument that " immemorial custom " sanctions the delegation 
of local legislative power to municipal corporations and that it 
is of no importance whether the delegation is made to the cor- 
porate authorities or to the voters." In many other cases, how- 
ever, the arguments advanced were apparently sufficiently com- 
prehensive to have included a state-wide as well as a local 
referendum.3 In a few jurisdictions it is practically impossible 
to describe the grounds upon which decisions have been 
reached.* 

///. Arguments in support of referenda to state-wide electorates 
In the entire history of American judicial law there is prob- 
ably no numerous group of cases upon a single subject in which 
the principles involved have been expounded with less lucidity 
and satisfactory settlement than those involving a reference of 
statutes to the voters. It is eloquent of the chaos of legal prin- 
ciples that where on occasion this or that court has endeavored 
to assemble and analyze a large number of opinions in point, the 
result has almost invariably been embarrassment and impedi- 
ment rather than enlightenment and assistance. It is impossible 

'Alcorn v. Hamer, 38 Miss. 652 (i860); Barnes v. Board of Supervisors, 51 
Miss. 305 (1875); Schulherr v. Bordeaux, 64 Miss. 59 (1886). 

'State V. Wilcox, 42 Conn. 364 (1875); but see City of Bridgeport v. Housatonic 
Railroad Company, 15 Conn. 475 (1843); State ex rel. Sandford v. Court of Com- 
mon Pleas, 36 N. J. L. 72 (1872). 

'Slack V. Maysville & Lexington Rd.Co., 13 B. Monroe (Ky.) i (1852), in which, 
however, the doctrine of non-delegation was not clearly under consideration; Com- 
monwealth V. Weller, 14 Bush (Ky.) 2i8 (1878); Burgess v. Pue, 2 Gill (Md.) 11 
(1844); Hammond v. Haines, 25 Md. 541 (1866); Fell v. State, 42 Md. 71 
(1874); Gordon v. State, 46 Oh. St. 607 (1889); Cincinnati etc. Railroad Co. v. 
Commissioners of Clinton County, I Oh. St. 77 (1852); Goddin v. Crump, 8 Leigh 
(Va.) 120 (1837); Bull V. Read, 13 Gratt. (Va.) 78 (1855). 

* State V. Field, 17 Mo. 529 (1853); State v. Binder, 38 Mo. 450 (1866), which 
does not discuss the doctrine of non -delegation; City and County of St. Louis ». 
Alexander, 23 Mo. 483 (1856); State ex rel. Dome v. Wilcox, 45 Mo. 458 (1870); 
Lammert v. Lidwell, 62 Mo. 188 (1876); State ex rel. Maggard v. Pond, 93 Mo. 
606(1887). 
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to follow with conviction many of the points that have been 
made. What, for example, is the distinction between a law 
which " shall take effect" upon a vote of the electors, and one 
which is " complete and final " when it passes from the legis- 
lature but which cannot in fact have any practical operation 
until the electors have decided to " take advantage of the priv- 
ileges extended," or to vote in favor of an expenditure without 
which the law would be as nugatory as if not enacted? What 
difference is there in logic between a law which the voters ac- 
cept or reject and one in respect to which they determine merely 
the time of effectuation — whether it shall be immediate or post- 
poned to a distant day, affording ample time for its repeal by 
the legislature? How can it be said that " it is the law that 
makes the vote and not the vote that makes the law," simply 
because the provision for the referendum is incorporated into 
the law itself — for is it not evident that the public policy de- 
clared is the essence of the law, the referendal provision being 
a separable thing, a necessary incident to its effectuation, but 
not the law itself? Can any distinction be made between a 
vote which determines whether a law is " expedient " or not and 
one which answers only the " prudential question " whether the 
law shall be accepted or not? Is it true that some of the acts 
of legislatures are acts of " sovereignty " while others are acts of 
"legislation"? Is there any difference in fact between voting 
for or against a law and voting for or against the " execution " 
of the law ? 

With these and other metaphysical distinctions the opinions 
in the cases upon this subject abound. One proposition quite 
commonly discussed is whether a vote of the electors upon a 
law is assimilable to other future contingencies upon which the 
actual enforcement of laws may properly be made to depend. 
It seems unnecessary here to examine this proposition at length. 
There is certainly much force in the contention that a conting- 
ency which involves the taking of the judgment, as to the ex- 
pediency of a law, of some authority extraneous to the legisla- 
ture itself differs from a contingency arising out of a mere 
state of facts that does not involve the taking of any such 
judgment. It would probably have conduced to clearness of 
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reasoning if the courts had frankly admitted that the voters do 
in fact participate in the making of a law and therefore exercise 
legislative power, when by their direct action they determine 
that such law shall or shall not be enforced. If this be admit- 
ted, the proposition, so far at least as state-wide referenda are 
concerned, is reduced to the question of determining whether 
the constitutional clauses vesting legislative power in the state 
legislature should be construed not only as a grant of power 
and a possible prohibition against any violation of the rule of 
separation but also as a prohibition against every kind of dele- 
gation. 

In the relation between the legislature and the state electorate 
there is obviously a considerable element of the relation be- 
tween agent and principal. Except where an agent has for 
some understandable reason assumed an irrevocable responsi- 
bility, it has never been heard that he may not refer this or 
that matter to, and take instructions from, his principal. Can it 
be said that the clauses investing legislative power create in the 
legislature, the mere agent of the voters, an unreturnable re- 
sponsibility over against them? Certainly not by express 
declaration, and certainly not by necessary implication. The 
question goes to a matter of intention. It is highly improbable 
that those who framed and adopted (where a referendum was 
had) our early constitutions had any such positive intention as 
that upon which the rule of non-delegation of legislative power 
to the voters is premised. And it is a significant fact that, in 
spite of the uncertainty of the law upon this subject through 
more than half a century, no constitutional provision has yet 
contained a specific denial of the legislative competence to refer 
laws to the voters.' It would seem, therefore, that a strong 
argument in support of the right of the legislature to refer a 
law to the electors of the state can be drawn from the absence 
of any expressed or necessarily implied prohibition, coupled 
with the existence of a manifest agency relationship.'' 

' Provisions authorizing or requiring referenda on specific matters have been incor- 
porated into many constitutions. 

'This was apparently one of the grounds upon which the case of State v. Parker, 
26 Vt. 357 (1854), was decided. 
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IV. Arguments in support of referenda to local electorates 

The fact that the legislature is an agent of the voters of the 
state is of little importance in considering the competence of 
the legislature to refer a statute to the vote of a local elec- 
torate ; for it is obvious that the legislature cannot be regarded 
as the agent of the voters of a particular locality. Laws of 
local application, whether of the " local-option " or of the spe- 
cial variety, are in every respect laws enacted and promulgated 
by, though not for, the entire state. The authority of the leg- 
islature to submit them for the approval or rejection of local 
electorates must, therefore, be rested upon grounds other than 
those premised upon a relationship of principal and agent. A 
local electorate is only a part — it may be a negligible part — of 
the legislature's principal. 

In considering the competence of the legislature to submit 
laws to local electorates, a distinction should be drawn upon the 
basis of subject-matter. In respect to certain subjects, for 
example, the argument of delegation by " immemorial custom " 
has considerable weight. In respect to other subjects this argu- 
ment is not so forceful. There is no doubt that the usual grant 
to cities of power to enact by-laws or ordinances is a grant of 
a portion of the legislative power of the state, this being more 
especially obvious when it is considered that municipal ordi- 
nances and state laws frequently deal with the same subjects. 
There is no doubt also that such a grant of power is of ancient 
origin, far antedating the vesting of legislative power by our 
state constitutions, and that a city deprived of this time-exer- 
cised power of local legislation would be very nearly inconceiv- 
able as an operating unit of government." But what has been 
the character of the legislative power thus delegated ? It has 
been chiefly the power to enact police laws, financial laws, laws 
relating to the uses of the streets and other public places, and 

' Under our system of jurisprudence, with its deference for the fundamental law as 
it is written, it might indeed be proper to question the founding of an important rule 
of constitutional law upon mere custom. More especially would this be appropriate 
since the custom here under consideration has been universally held to prevail against 
a provision of the constitution (the clause investing legislative power) which has in 
certain applications been construed with scrupulous literalness. 
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ordinances that may be generically, though somewhat indefi- 
nitely, described as administrative. If, therefore, it be con- 
ceded that the legislature, by reason of custom, is competent to 
delegate powers of this kind to the corporate authorities of 
cities, it would follow as a matter of consistent logic that such 
powers could equally well be delegated directly to local electors ; 
for since under our generally prevailing system of local selec- 
tion, the corporate authorities of a city are certainly the agents 
of the local voters rather than of the state as such,' the legisla- 
ture might assuredly delegate to the principal the powers it 
could confer upon the agent of that principal.' Upon such a 
theory the right of the legislature to submit to the local voters 
police laws, such as those prohibiting or regulating the sale of 
intoxicating liquors or the running at large of cattle, could be 
readily sustained ; and many of the referendal statutes which 
have been contested before the courts have been of this char- 
acter. So also, upon like theory, could the reference of a pro- 
posed bond issue, or tax levy, or franchise grant be sustained ; 
for these are subjects in respect to which power may be and 
commonly is delegated to the corporate authorities of cities. 

V. The reference of charters and analogous laws to local 
electorates 

It would seem, however, that laws providing for the initial 
incorporation of a community, or enacting a new charter or a 
charter amendment, or even those dealing with the somewhat 
analogous subject of altering municipal boundaries, are in a 
wholly different category. The exercise of legislative power 
by the local voters in accepting or rejecting laws of this char- 

' From the functional point of view certain local officers are commonly regarded by 
the courts as agents of the state; and of course every corporate authority of a city is 
a state agent in the sense that the authority of his office is derived from the state. 
His personal authority is, on the other hand, derived from the locality and his respon- 
sibility is to the locality. In this sense he is strictly an agent of the local electors. 
It would perhaps be accurate to say that the corporation as such is the agent of the 
state for the performance of certain, if not all, functions, but that it performs these 
functions through the medium of officers who are its own agents. 

' In the New England town, local legislative power has from the beginning been 
exercised directly by the electors. 
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acter cannot be supported upon the theory that such legislative 
power is customarily granted to the corporate authorities of 
cities.' As bearing upon the subject of the competence of the 
legislature to delegate home-rule powers to cities, it is of especial 
interest, therefore, to examine with particular care the opinions 
of the courts in the cases involving referenda of this kind ; for 
it is manifest that the right to accept or reject a charter or ana- 
logous law is at least a partial exercise of home-rule powers. 

In three states — Massachusetts,^ Pennsylvania ^ and South 
Carolina* — there are constitutional provisions requiring a local 
referendum on the subject of the initial incorporation of a city; 
but since, in Massachusetts and Pennsylvania, cities can be cre- 
ated only out of incorporated towns or boroughs, such referenda 
are in reality on the question of a change in the form of cor- 
porate organization rather than on the question of first-instance 
incorporation.' There are now thirty-two states in which special 

'The power to extend boundaries has sometimes been granted to corporate author- 
ities. 

'Art. iv of Amendments, adopted in 1 821. This amendment has been construed 
to prohibit 3. general Xavi for the incorporation of cities, and not to require a referen- 
dum on a charter or charter amendment enacted after a city has once been incorpo 
rated as such. Larcom ii. Olin, 160 Mass. 102 (1893); Prince v. Crocker, 166 Mass, 
347 (1896); Cole V. Tucker, 164 Mass. 486 (1895); Graham v Kolierts, 200 Mass 
152 (1908); Barnes v. Mayor of Chicopee, 213 Mass. i (1912). It has been con 
strued, further, not to prevent the annexation of a town to a city without a referen 
dum — Chandler v. Boston, 112 Mass. 200 (1873) — and not to prevent the enactment 
of a general charter law adoptable by a city which has been previously incorporated 
as such. Cunningham v. Rockwood, iii N. E. 409 (1916). 

'Const, of 1873, art. xv, sec. i. Since there is also a prohibition on special 
legislation for the incorporation of cities (art. iii, sec. 7), a town or borough in 
Pennsylvania can be incorporated as a city only under a general law containing a 
referendal provision. 

* Const, of 1895, art. viii, sec. 2. There is also a requirement of general legis- 
lation for cities. 

'Under the Massachusetts provision it is probable that the legislature could submit 
to the inhabitants of a town the simple question whether they would consent to be- 
come incorporated as a city without reference to the charter law that might be there- 
after enacted. The universal practice, however, has been to take the local vote on 
the adoption or rejection of a proposed charter. In Pennsylvania and South Caro- 
lina the requirement of general legislation for cities coupled with the requirement of 
a referendum would seem to necessitate, in effect if not in form, a vote upon the 
specific type of government prescribed by a previously enacted law. 
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legislation for cities is prohibited by constitutional provision.' 
In a few of these the constitution expressly requires that the 
general laws for the government of cities shall be subject to 
local referenda. Even in the absence of such a requirement it 
is obvious that where the legislature is restricted to the enact- 
ment of general laws for cities, the power of specific initial incor- 
poration must of necessity be vested in some authority other 
than the legislature itself ; and in most of the states the pro- 
cedure for such incorporation has included, among other steps, 
the taking of a local vote. While in some states the general 
laws for the government of cities previously incorporated under 
special charters have been mandatory, in other states they have, 
without constitutional requirement, been made subject to accep- 
tance by local electorates. 

Wholly apart from these constitutional provisions which have 
resulted in the reference of charters to the electors of cities, 
there have been numerous instances throughout our entire his- 
tory in which legislatures have submitted municipal charters 
and analogous laws to the electors concerned, although the leg- 
islative practice in this regard has not been consistent and uni- 
form in any state. " It is well established," says Judge Dillon, 
" that a provision in a municipal charter that it shall not take 
effect unless assented to or accepted by a majority of the inhab- 
itants, is not unconstitutional." ^ So much must be readily con- 
ceded ; for the rule has been pertinently applied in a number 
of cases against adverse contention, has been referred to with 
approval in numerous dicta, has been tacitly accepted in many 
cases in which no contention to the contrary has been pointedly 
raised, and has lived by default in countless instances of charter 
referenda that have not been contested before the courts. In 
support of this rule Judge Dillon simply states that such a refer- 
ence to the local voters is " in no sense a delegation of legislative 

' McBain, The Law and the Practice of Municipal Home Rule, p. 95. In West 
Virginia, Texas and Louisiana this prohibition applies only to legislation for small 
cities. Since the adoption in 1912 of an amendment granting home rule to the cities 
of Texas, the constitutional power of the legislature over cities is somewhat uncertain ; 
iMd., p. 650. 

'Dillon, Municipal Corporations (5th ed.), vol. i, sec. 69. 
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power, but merely a question as to the acceptance or rejection 
of a charter." Permitting the voters to decide upon questions 
of this kind is, he avers, " conformable to those ideas of self- 
government and self-regulation by the people concerned, which 
lie at the basis not only of our municipalities but of our institu- 
tions." ' It is perhaps fair to say that the courts have seldom 
rested their decisions upon such vague and general grounds as 
these. They have, of course, pursued varying lines of argument 
in support of referenda of this kind ; and not infrequently sev- 
eral lines have been advanced in a single case. In some cases 
it has been declared broadly that a vote of the people is simply 
like any other future contingency upon which the operation of 
laws may be made to depend.* Another line of argument has 
been that in voting upon a charter the people do not " deter- 
mine whether the act, or any part of it, shall take effect, but 
only the prudential question whether they will avail themselves 

' Dillon , op. cit. , ibid. 

'Wales V. Belcher, 3 Pick. (Mass.) 508 (1826). In this case a law establishing a 
justices' court in Boston was made to depend upon the acceptance of the city's first 
charter, the referendum upon incorporation as a city being required by the constitu- 
tion. The court, however, made no point of this acceptance by indirection. The 
argument employed would have applied with equal force in the case of a direct vote 
upon the law. People ex rel. Caldwell v. Reynolds, no Gil. (HI.) (1848), involv- 
ing the validity of a referendum upon a law providing for the division of a county; 
reaffirmed in People ex rel. Wilson v. Salomon, 51 111. 37 (1869), involving a ref- 
erence to the voters of three towns of an act creating an incorporated park district. 
In City of Galesburg v. Hawkinson, 75 111. 152 (1874), a provision of the general 
city law was held void because it vested in the courts discretionary power in respect 
to the annexation and separation of territory [but see People ex rel. Longenecker v- 
Nelson, 133 111. 565 (1890)] ; but in People ex rel. Dougherty v. City of Rock Island, 
271 111. 412 (1916), it was held, without specific discussion of the point here under 
consideration, that the portion of the act of 1872 which provided for annexation of 
territory upon a petition and a referendum was not declared void by the Galesburg 
case. See also Whittaker v. Village of Venice, 150 111. 195 (1894), and Young v. 
Carey, 184 111. 613 (1900), where the rule of non -delegation was not discussed in 
cases construing acts providing for annexation upon petition; Manly v. City of 
Raleigh, 4 Jones (N. C. ) 370 (1859), sustaining an act extending the boundaries 
of a city, the same being subject to acceptance by the corporate authorities. 
The case was discussed as if acceptance by the voters had been required. For the 
situation in Pennsylvania in respect to the application of the doctrine of future con- 
tingencies, see infra, note i, page 290. State ex rel. Attorney General v. ONeill, 
24 Wis. 149 (1869), sustaining a reference to the voters of Milwaukee of an act 
creating a board of public works. 
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of the power conferred." In one case at least it has been held 
that " the erection of a township or the creation of a new dis- 
trict for merely municipal purposes ... is in no degree similar 
to the exercise of law-making power." It is not " an exercise 
of sovereignty" but is, " in its very nature, a subordinate func- 
tion." ' Support has occasionally been sought in the custom 
of the legislature in this or that state in the matter of submitting 
charters for local approval.'' It has been asserted also that 
" the acceptance of a charter by a vote of a municipal corpora- 
tion is no more an act of legislation than the acceptance of a 
charter by the votes of the members of a private corporation." 3 
And since " at common law, a charter — even a municipal one — 

'Commonwealth v. Judges of Quarter Sessions, 8 Barr. (Pa.) 391 (1848). This 
view was advanced to sustain a distinction between a referendum on a law creating a 
new town and a referendum on a liquor law, the latter having been held void in 
Parker v. Commonwealth, 6 Barr. (Pa.) 507 (1847). In Smith v. McCarthy, 56 
Pa. St. 359 (1867), a reference to the voters of an act consolidating certain outlying 
districts with Pittsburgh was upheld without further argument than that it was not 
" within the principle which forbids the delegation of legislative power." In Locke's 
Appeal, 72 Pa. St. 491 (1873), the Parker case was expressly overruled, and the 
distinction above noted was declared to " rest on no difference." By this decision 
referenda of all varieties were apparently lumped together and sustained upon the 
theory that a vote of the people was a proper future contingency. 

" To hold that local referenda amounted to a delegation of legislative power " would 
disturb a vast amount of the past legislation of the state." Bank of Chenango v. 
Brown, 26 N. Y. 467 (1863). "Almost invariably in practice municipal charters 
have been granted or altered by our legislature in accordance with the expressed will 
of the corporators; " citing referendal clauses in the Newark charter of 1836 and the 
Trenton charter of 1837. City of Paterson v. The Society for Establishing Useful 
Manufactures, 4 Zab. (24 N. J. L.) 385 (1854). ''It has been the practice in this 
state for more than half a century to leave local questions, the location of county 
seats, the building of public bases, municipal charters and amendments thereof, to 
the vote of the people to be affected thereby." Caldwell v. Barrett, 73 Ga. 604 
(1884). The law involved in this ca.se was a liquor law. In Mayor etc. of Bruns- 
wick V. Finney, 54 Ga. 317 (1875), involving a charter referendum, this legislative 
practice was not expressly referred to. 

'City of Paterson !<. The Society for Establishing Useful Manufactures, 4 Zab- 
(24N. J. L.) 385 (1854); Warner z/. Hoagland, 51 N. J. L. 62 (1888); In re 
Cleveland, 51 N.J. L. 319 (1889); Allison v. Corker, 67 N. J. L. 596 (1902). 
The analogy of acceptance by private corporators is referred to also in Wales v. 
Belcher, 3 Pick. (Mass.) 508 (1826); People ex rel. Caldwell v. Reynolds, 5 Gil. 
(111. ) I (1848). Indeed in practically all of the cases that have supported referenda 
of various kinds upon the general ground that laws may be made to depend upon 
future contingencies, this analogy has been especially popular. 
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was invalid until accepted," it would " appear absurd to say that 
the general assembly may not provide for an express assent by 
a vote, when in fact, the validity of the charter turns, as a gen- 
eral rule, on an implied consent." ' Finally, in a few cases the 
competence of the legislature to submit to local electorates 
statutes providing for the incorporation, alteration of boundar- 
ies, or government of municipalities, has been sustained without 
argument by the simple assertion that the weight of authority 
supports such competence.^ 

It is scarcely necessary to point out that most of these 
grounds that have been put forward in support of submitting 
charters and other similar laws to local referenda will not 
bear critical scrutiny. It has already been indicated that the 
argument based upon future contingencies in statutes, which 
would support the reference of any and every law to the voters, 
is open to serious question. It has been noted, also, that the 
New York court, which drew the distinction between a vote 
that enacted a law and one which merely answered the " pru- 
dential question " whether the people affected would " avail 
themselves of the power conferred," admitted that the distinc- 
tion was " shadowy and difficult to find." 3 The argument that 
the enactment of a law creating a municipal corporation is not 
a legislative act at all but a " subordinate function " does not 

'Mayor etc. of Brunswick v. Finney, 54 Ga. 317 (1875). In this case the court 
also sought to draw support from the fact that the legislature is competent to delegate 
local legislative powers to the corporate authorities of cities. 

^People ex rel. Love v. Nally, 49 Cal. 478 (1875); reaffirmed in People ex rel. 
Graves v. McFadden, 22 Pac. 851 (1889). These cases, involving acts affecting the 
incorporation and boundaries of countries, attempted to distinguish Ex parte Wall, 
48 Cal. 279 (1874), which held void a liquor " local -option " law, the uncertain 
ground of distinction being that in the Wall case the voters were authorized to sus- 
pend " a general penal statute of the state " while these other cases involved " matters 
of purely local concern." See also Upham v. Supervisors of Sutter County, 8 Cal. 
379 ('857) and Hobart v. Supervisors of Butte County, 17 Cal. 24 (i860). Lum v. 
Vicksburg, 72 Miss. 950 ( 1895), sustaining, with a very brief discussion on this point, 
a provision of the code which permitted the corporate authorities (not the electors) to 
elect not to be governed by the chapter dealing with municipalities. See also the 
early case of Williams v. Cammack, 27 Miss. 209 (1854). 

' Bank of Chenango v. Brown, 26 N. Y. 467 (1863). See also People ex rel. 
Unger v. Kennedy, 207 N. Y. 533 (1913). 
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perhaps call for any refutatory comment. There remain, then, 
only the arguments drawn from custom and the analogy of 
the necessity of acceptance in the case of charters of private 
incorporations. 

In respect to the matter of custom it is sufficient to state 
that ever since the advent of the Revolution, when the power 
of granting municipal charters was transferred from the colonial 
governor to the several state legislatures, custom in the matter 
of referring charter laws to the voters concerned has varied 
widely from state to state, and has been uniform in no state. 
It follows therefore that, unlike the grant of local legislative 
powers to the corporate authorities of cities, custom in this 
matter cannot be said to be either " immemorial " or universal. 
An important rule of law can scarcely rest with security upon 
a custom more honored in the breach than in the observance.' 

In respect to the analogy between private and municipal 
charters, it would be easy to show that from the historical view- 
point such an analogy is very close indeed. In England express 
or implied acceptance of royal municipal charters was indispens- 
able. In the American colonies formal acceptance of a muni- 
cipal charter from the governor was doubtless invariable. 
Moreover, it is certain that proposed provincial legislation was 
occasionally defeated by the argument that, if enacted, it would 
infringe upon the charter " rights " of cities. Whatever may 
have been the precise rule of law upon the subject,^ there is no 
doubt that there was a very considerable element of the con- 
tractual idea in the charters of American colonial municipali- 
ties. But the point of importance is that acceptance either of 
an original charter or of an amendment or revision has never 
been regarded as necessary in the case of charters originating 
either in Parliament or in American state legislatures. With 
the assumption of charter-making power by the legislative 
authority the idea of contractual relation quickly disappeared. 

' For a contrary view see Cleveland, Organized Democracy, ch. xxii. 

'Occasionally laws relating to colonial cities were enacted over the protest of these 
corporations. See, for example, New York Colonial Laws, III, 546-548; Minutes 
of the Common Council of New York City, V, 165. 
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From the first presentation of the question to American courts, 
municipal charters have been declared not to be contracts.' 

In view of the fact that the charters of private corporations 
have been held to be contracts, freedom of consent, or accep- 
tance, has naturally been regarded as a sine qua non, without 
which the contractual basis of the relation would be rendered 
absurdly untenable. But almost the entire history of legisla- 
tion affecting municipal corporations in the United States, in 
spite of the fairly numerous instances in which charters and 
charter amendments have been submitted for local approval, 
stands in irrevocable refutation of the soundness of the analogy 
between such referenda and the acceptance of charters by pri- 
vate corporators. To argue that municipal charters in the 
United States are, in the absence of express provision for local 
acceptance, validated by " implied consent " ^ is, in considera- 
tion of the mandatory character of most of this legislation, no 
less fictitious than to argue that municipal ordinances are not 
laws but contracts between the authorities and the inhabitants.a 
The inappropriateness of this analogy is further demonstrated 
by the fact that the courts have invariably, when the contention 
has occasionally been made, refused to hold that the local ac- 
ceptance of a municipal charter or amendment was essential/ 
There certainly seems to be some hiatus of logic in asserting 
that, on the one hand, municipal charters may be made subject 
to local acceptance because private charters are of necessity 
subject to acceptance by the corporators, but that, on the other 
hand, municipal charters need not be made subject to such ac- 
ceptance because they lack the fundamental element of a private 
charter, namely, its contractual character. 

It seems reasonable to conclude that the usual grounds upon 
which the referenda of charters and analogous laws have been 
sustained are in fact highly vulnerable. It nevertheless remains 

' McBain, "The Rights of Municipal Corporations under the Contract Clause of the 
Federal Constitution," in National Municipal Review, vol. iii, p. 284. 

' Mayor etc. of Brunswick v. Finney, 54 Ga. 317 (1875). 

' Parker v. Commonwealth, 6 Barr. (Pa.) 507 (1847). 

* Dillon, Municipal Corporations (5th ed.), vol, i, sec. 69; Blessing v. City of Gal- 
veston, 42 Tex. 641 (1875). 
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true that such referenda have been sustained with practical 
universality and have gone uncontested in countless instances.' 
The rul6, therefore, regardless of the character of its foundation, 
is about as firmly established as any other rule of our law and 
is in no danger of serious assault. 

If it be frankly conceded, as it perhaps should be, that in 
accepting or rejecting a proposed charter or analogous law, the 
voters of the community affected do in fact participate in the 
making of that law and therefore exercise legislative power, it 
must also be frankly admitted that the courts would encounter 
some difficulty in finding a satisfactory foundation upon which 
to rest the rule in support of such participation. The argument 
drawn from the relation of agent to principal would be of no 
avail, for as has been pointed out, the legislature as a whole 
cannot be regarded as the agent of the people of any particular 
locality. It would seem that the only possible recourse would 
be to abandon, in part at least, the canon of strict construction 
that has been applied to the constitutional clause vesting legis- 
lative power in the state legislature, and to declare that while 
this clause does prohibit the delegation of legislative power to 
the courts or to the executive — this being part and parcel of 
the deliberately incorporated scheme of separation — it need 
not be construed to prevent the delegation of such power to 
local electorates. Had this latitudinarian doctrine been applied, 
it would not only have greatly simplified the problem before the 
courts in these cases but it would also have rendered quite un- 
necessary the maze of conflicting, hair-splitting, and untenable 

' Upon a request from the legislature, the supreme court of Massachusetts, dividing 
four to three, expressed the opinion that the submission to the electors of towns and 
cities of a law granting suffrage to women in local elections would be unconstitutional 
on the ground that this was not " a matter of police regulation or of merely local 
interest." The submission of a similar question to the state electorate or to the ex- 
isting electorate plus the women to be enfranchised would also be void. Opinions of 
the Justices, l6o Mass. 586 (1894). It is simply a fact that power in respect to many 
matters of "state concern " — education, for example — is frequently delegated to the 
corporate authorities of cities. Moreover, it is a generally accepted rule that the leg- 
islature may, without regard to constitutional requirements relating to suffrage, fix the 
requirements for municipal suffrage. From both points of view, therefore, this 
opinion seems open to question. 
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arguments that go to make up the law upon this subject as ex- 
pounded by the courts. Such a doctrine certainly would be in 
sufficient consonance with the genius of our institutions ; and 
since it is obvious that the rule of non-delegation of legislative 
power to local voters is at best but a possible implication of the 
clause in question, the doctrine suggested would by no means 
be out of consonance with the general rule of constitutional 
supremacy over statutes. 

The situation is, however, that the rule which sanctions the 
reference to the voters of a municipal charter or similar law 
stands established in spite of rather than because of the foun- 
dations upon which it has been rested. This fact makes it 
difficult to discuss with constructive purpose the relation of this 
rule to the subject of the competence of the legislature to con- 
fer home-rule powers upon cities. It is patent, nevertheless, 
that there must be a close relation between the two and that 
this relation ought to be clearly and definitely established. If 
it be true that the voters of a city in accepting a charter pro- 
posed by the legislature do in fact participate in the enactment 
of the charter law, it is highly probable that some substantial 
ground may be found to support the competence of the legis- 
lature to delegate a partial or complete charter-making power 
— to grant, in other words, self-governing powers by statute. 
This subject will be discussed in a succeeding paper. 

Howard Lee McBain. 

Columbia University. 

\_To be concluded 1 



